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TRIAL BRIEF 
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Date:  September 9, 2013 

    Time: 9:00 a. m.  

 
 Department: N-10
 


STATEMENT OF FACTS


Plaintiff, ANTON ESCOBAR is the owner of a single family residence located at 5275 Lynridge  Drive, Yorba Linda, California 92886.  On December 20, 2007, Plaintiff and Defendants JOHN SABO and KIM SABO, entered into a written one year lease of the above home. Defendants, agreed, commencing December 21, 2007 to pay $2,200 as monthly rent. Rent was prorated for the month of December 2007 and Defendants agreed to pay $2,200 per month due on the first day of each successive month. A copy of the Residential Lease labeled Exhibit 1 is attached hereto. Defendants, John Sabo and Kim Sabo took possession and continue in possession of the home.

In September 2012, Defendants defaulted by paying $1,275 in lieu of the $2,200 monthly rent and thereafter paid several payments totaling $10,200 and resulting in a $12,700 rental shortage for the September 2012 through July 2013 period. 


On July 24, 2013, Plaintiff served Defendants a Notice to Pay Rent or Quit (Notice). The time period in the Notice lapsed and Defendants tendered no rent. Defendant did   continue to reside in home without paying rent. A copy of the Notice and Proof of Service respectively labeled Exhibit 2 & 3 are attached hereto. The monthly rental rate is $73.33 per day.

MEMORANDUM OF POINTS AND AUTHORITIES   


The Court will note that pursuant to paragraph 2b of Defendants’ Answer, “Defendants admit that all the statements of the complaint are true.” Defendants, without proof, raise the affirmative defenses Breach of Warranty (Paragraph 3a) and Retaliatory Eviction (Paragraph 3e).  
///

///

Breach of Warranty-Condition, Maintenance and Repairs

The landlord is under an obligation to put and keep his rental unit in a condition fit for human occupancy, except for those conditions caused by his tenant's want of ordinary care (Civil Code §s 1929, 1941). A home fit for human occupancy must have at least the following characteristics (Civil Code § 1941.1). 
1. Effective weatherproofing of roof, exterior walls, and unbroken windows; 
2. Plumbing up to code and in good condition;
3. Water supply up to code providing hot and cold water;
4. Heating facilities up to code and in good condition;
5. Electrical lighting up to code and in good condition;
6. Building, grounds and appurtenances clean and free of vermin at the time of renting;
7. Adequate receptacles for garbage; 
8. Floors, stairways and railings in good repair;  and

9. Install and maintain locks. 
PREREQUISITES FOR AN ACTIONABLE BREACH


The landlord's obligation to repair dilapidations in the characteristics of habitable dwellings does not arise if the tenant violates his own legal obligations as to maintenance, provided these violations substantially interfere with the landlord's ability to do the repairs (Civil Code § 1941.2).
a. Notice to Landlord and Opportunity to Repair
(1) Landlord’s actual or constructive notice of the habitability defect is essential: The implied warranty of habitability does not hold landlords accountable for defects of which they are unaware and which would not have been disclosed by reasonable inspection. Thus the landlord’s actual or constructive notice of the alleged uninhabitable condition is an essential prerequisite to an actionable breach of warranty claim. Peterson vs. Superior Court (Banque Paribas) (1995) 10C4th 1185, 1205-1206, 43 CR2d 836, 848-849. Regarding the landlord’s obligation to install and maintain specified door and window locking/security devices Civil Code § 1941.3 the notice is codified.  Said code provides that tenant “shall be responsible” for notifying the landlord of an inoperable dead bolt lock or window security or locking device in tenant’s unit and the landlord “shall not be liable” for a failure to install or maintain the prescribed  security devices unless landlord fails to correct the violation within a reasonable time after receiving actual notice or receives notice of the deficiency (Civil code Section 1941.3(b).
 (2) Landlord’s reasonable opportunity to cure:  By statute tenants cannot prevail on a habitability claim premised on a deficient door and window locking/security device unless landlord is given a “reasonable time” to cure the problem after acquiring  notice thereof Civil Code § 1941.3(b) above.
3. Defects Attributable to Tenant: Of course, a breach of warranty of habitability cannot be based on defects and damage caused by the tenant’s wrongful act or omission Civil Code § 1929 & 1941.2. This is a basic principle of contract law- i.e. no one may benefit from their own wrong (Hinson vs. Delis (1972) 26CA3rd 62, 70 , 102CR661.  Similarly “relocation benefits’ shall not be paid to tenants “substantially responsible” for causing or “substantially contributing to” substandard conditions in the dwelling (Health and Safety Code § 17980.7(d)(3)(B)(ii)).

Tenants are obligated to personally repair damage and deterioration caused by their own acts or neglect Civil Code § 1929. In addition, Civil Code § 1941.2 makes it clear the landlord has no duty to repair a condition, under Civil Code §s 1941 & 1942, if the tenant is in “substantial violation” of  tenant’s  affirmative obligation of keeping the unit clean; of disposing rubbish, garbage and other waist in a clean manner; properly using and operating all gas and plumbing fixtures and keeping them clean and sanitary as their condition permits; not permitting any person with tenant’s permission, to willfully of wantonly destroy, deface, damage the structure, nor personally doing any such thing (Civil Code § 1941.2(a)(1)-(5).

The breach of the implied warranty of habitability usually comes to a head where the tenant has failed to pay the rent, the landlord has given a Notice to Pay rent or vacate and thereafter files an unlawful detainer. This is the background is the case at bar.


Plaintiff testified that he and his wife reside out of state in Springfield, Oregon and prior to moving to Oregon, on December 21, 2007, rented the home in good condition to Defendants and their six children for one year period at $2,200 per month. Plaintiff occasionally comes to Orange County and usually speaks to Defendants by phone.

Plaintiff further testified that Defendants were almost six months behind in rent and after multiple telephone calls requesting payment, he flew to Orange County and met Defendants at the home. The purpose of the meeting was to resolve the delinquent rent by collecting all, or a  portion of the  delinquent rent promised by Defendants, and, if necessary, to serve a Notice to Pay Rent or Quit (Notice).  On July 24, 2013, Plaintiff and Defendants met outside the home and Plaintiff requested a payment. Defendants refused and Plaintiff served Defendants with the Notice. After service of the Notice, Defendants gave Plaintiff a paper, dated July 22, 2013 (two days before the meeting) which listed certain alleged problems in the home. Plaintiff testified until after service of the Notice, Defendants had not informed Plaintiff any problems or dissatisfaction with the home.  Plaintiff further entered pictures of the home in its current condition and surrounded with defendants’ personal property, waste and trash. 

SUMMARY Defendants breached the agreement by failing to pay rent after service of the Notice to Pay Rent or Quit and rent has accrued and is unpaid under the rental agreement as follows:

September 1, 2012 through July 31, 2013   

$12,750.00 
Daily rent accruing after filing ($73.33 per day) for
40 days from August 1, through September 9, 2013    + 2,933.20
                                         TOTAL RENT PAST DUE     $15,683.20
PLAINTIFF PRAYS JUDGMENT against Defendants, for back rent of $15,683.20 plus $391.82 for filing fees plus $55 costs of service and $750 for attorney fees for a total judgment of $16,880.02, forfeiture of the rental agreement and possession of the home located at 5275 Lynridge Drive, Yorba Linda, California 92886 and for such other and further relief as this Court may deem proper. 
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